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In The Supreme Court
of the State of Utah
THE STATE OF UTAH,
· Plaintiff-Respondent,
-vsFRANKLIN NEWBOLD,

Case No.
12640

Defendant-Appellant.

Brief of Appellant Accompanying
Request To Withdraw
OF NATURE OF CASE
The appellant, Franklin Newbold, appeals from a
conviction of the crime of Receiving Stolen Property
in the Third Judicial District Court, Salt Lake County,
State of Utah.
DISPOSITION IN THE LOWER COURT
The appellant, Franklin Newbold, was found
guilty by a jury of the crime of receiving stolen property
on April 28, 1971, and was thereafter sentenced to the
Utah State Prison on May 19, 1972. A stay of execu-
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tion was granted and appellant was placed on probation
to the Utah State Department of Adult Probation and
Parole.
RELIEF SOUGI-IT ON APPEAL
AppelJant seeks a reversal of the conviction and
judgment rendered below and a remand of this case for
a new trial. Counsel on appeal requests permission to
withdraw from the appeal and submits this brief in
')'ith Anders vs. Californfu, 386 U.S. 738,
87 S.Ct. 13V;8, 18
93
;STATE1\1ENT
OF
.

'•.

On August 25, 1970, the apartment rented by Don
Joseph was burglarized and his stereo component set
taken. (R. 62) The defendant, Franklin Newbold, who
lived upstairs from .1\rr. Joseph (R. 57, 58), indicated
to l\Ir. Joseph that he might be able to get the stereo set
back.
On October 10, 1970, l\Ir. Joseph entered the
apartment of the defendant, while ·the defendant was
not at home, and without his permission, through an old
stairway used before the house had been converted into
an apartment house. (R. 6,i) Once· there, l\fr. Joseph
saw stereo equipment which he believed to he that stolen
from him in .August and recorded the serial numbers
of those items having serial numbers. Upon returning
to h;s apartment through the closed stairway, Mr. Joseph
called the police and told them what he had seen. (R. 65)
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Using that information, the police obtained a search
warrant from Salt Lake City Judge, .l\I. D. Jones. The
officers serving and executing that search warrant went
to the defendant's apartment and finding the defendant
not home, entered through the same passageway used
by .Mr. Joseph and found the items listed in the search
223) "\Vhen l\fr. Newbold returned
warrant. (R.
to his apartment he was placed under arrest for Possession of Stolen Property. (R. 107)
On the second day of trial after the jury had retired to deliberate, the defendant made a motion to dismiss based upon the use of the illegal entry and search
hy l\fr. Joseph as a basis for obtaining a search warrant.
(R. 223)
After stating that, "I think the record should show
that .l\Irs. Taylor and .l\Ir. Van Dam discussed this point
in chambers and it was agreed, shall we say, that l\irs.
Taylor would make her motion at the end of the case
after and in the absence of the jury and do so in a form
of' n :n otion to dismiss and us:ng as a reason the ground
that the evidence taken on the search warrant and which
was received into evidence was illegally seized by the
police because it was based upon evidence that Mr.
Joseph had entered the Newbold apartment without
permission and there saw the equipment in the apartment and so reported it to the police. Mrs. Taylor, I
think, indicated in chambers some reservation about whether or not she should have objected at that time and I
just want the records to show that she has made the
1

motion
of' that reason and should the case go up
un appeal, I want the Supreme Court to know that it was
considered hy us here and that she could raise it if there
is a conviction and she goes up on appeal she will be
entitled to raise it there," (R. 223, 224) the court deniea
defendant's motion to
(R. 224) The jury re·
turned a verdict of guilty. (R. 225)

POINT I
APPELLANT IS ENTITLED·TO A NEW
TRIAL BECAUSE TI-IE EVIDENCE DID NOT
SUPPORT TIIE VERDICT.
The court has on numerous occasions stated the
rules concerning the granting of a new trial on basis
that the evidence did not support the verdict. In State v.
Cooper, 114 Utah 5!Jl, 201 P.2d 764, 770 (1949), the
court stated:
"The question of granting or denying a motion
for a new trial is a matter largely within the
<1.lscret·ion of the trial court .•.. Thi.s court
cannot substitute its discretion for that of the
trial court .... 'Ve do not ordinarily interfere
with the rulings of 'the trial court in either
granting or denying a new trial, and unless
abuse of, or failure to exercise discretion 1 on
the part of the trial .court will be susta.ined."
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Wh:le in appellant's case there was no motion for
a new trial, the above language would seem to indicate
when this court will grant a new trial, even in the absence
of such a motion.
This court further has stated, in State v. "IJliles, 122
Utah 306, 249 P.2d 211 (1952):
If the state's evidence is so inherently improbable as to be unworthy of belief, so that
upon objective analysis it appears that reasonable doubt that the defendant was guilty, the
jury's verdict cannot stand. Conversely, if the
state's evidence is such that reasonable minds
could believe beyond a reasonable doubt that
the defendant was guilty, the verdict must be
sustained. 249 P .2d at 212
See also State v. Horne, l2 Utah2d 162, 364 P.2d 109
(1961), for the same rule. This court later said that
before setting aside a jury verdict, "it must appear that
the evidence is so inconclusive or unsatisfactory that
reason a hie minds acting fairly upon it must have entertained reasonable doubt that the defendant committed
the crime." (emphasis their's) State v. Danlcs, 10 Utah
2d 162, 350 P.2d 146 (1960), citing State v. Sullivan,
6 Utah2d 110, 307 P.2d 212 (1957). A jury verdict
is reversed only when, taking the evidence in the light
most favorable to the verdict, the "findings are unreasonable." State v. BerchtoU, 11 Utah2d 208, 357 P.2d 183
( 1960). If the verdict is "supported by sufficient comp-
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etent evidence" a new trial is to be denied. State v. Riven.
burgh, 11Utah2d95, 355 P.2d 689 ( 1960).
It is apparent from these various statements of the
law that this court does have the power to grant a new
trial in appropriate cases.
We are not unmindful of the settled rule that
it is the province of the jury to weight the testimony and determine the fact. Nevertheless,
we cannot escape the responsibility of judgment upon whether under the evidence, a jury
could, in reason, conclude that the defendant's
guilt was proven beyond a reasonable doubt.
State v. TYilliams, I l l Utah 379, 180 P.2d 551,
555 ( 1947.

Clearly then, each case must turn upon its own
facts as to whether or not a new trial is warranted be·
cause the verdict was not supported by the evidence. !
Appellant is specifically concerned with the suffic·
iency of the victim's identification of the property that
was stolen.

POINT II
TI-IE TRIAL COURT ERRED IN DENY·
ING APPELLANT'S :MOTION TO DISl\lISS
WI-IICH \VAS BASED UPON INTRODUCT·
ION OF EVIDENCE SEIZED BY THE POL·
ICE ILLEGALLY IN THAT THAT SEARCH

7
°"TARRANT \VAS BASED UPON INFORMATION ILLEGALLY OBTAINED BY A CITIZEN.
Appellant submits that the trial court erred in dening appellant's motion to dismiss in that the stereo components which were allegedly stolen and which were
received in evidence were seized pursuant to an illegal
search warrant because the basis for said warrant was
information obtained from the victim who in turn obtained said information by illegally entering the residence
of appellant in contravention of the prohibition of the
Fomth Amendment of the United States Constitution
against unreasonable search and seizure.
The rule as to the admissibility of evidence obtained
by an illegal search by a citizen is stated in Burdeau v.
McDowell, 256 U.S. 46.5, 41 S. Ct. 574, 65 L. Ed. 1048,
1051 ( 1921), a case involving review of an order for the
return of incriminating papers stolen by private persons
and delivered to Federal prosecuting attorneys:
The 4th Amendment gives protection against
unlawful searches and seizures, and as shown
in the previous cases, its protection applies to
governmental action. I ts origin and history
clearly show that it was intended as a restrainst
upon the activities o f sovereign authority, and
was not intended to be a limitation upon other
than governmental agencies; as against such
authority it was the purpose of the 4th Amend-
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ment to secure the citizen in the right of unmolested occupation of his dwelling and the
possession of his property, subject to the right
of seizure by process duly issued.
In the present case the record clearly
shows that no official of the Federal government had anything to do with the wrongful
seizure of the petitioner's property, or any
knowledge thereof until several months after
the property had been taken from him and was
in the possession of the Cities Service Company.
It is manifest that there was no invasion of the
security afforded by the 4th Amendment
against unreasonable search and seizure, as
whatever wrong was done was the act of individuals in taking the property of another.

*

*

*

The papers having come into the possession of
the government without a violation of petitioner's rights by governmental authority, we see
no reason why the fact that individuals, unconnected with the government, may have wrongfully taken them, should prevent them from
being held for use in prosecuting an offense
where the documents are of an incriminatory
character.
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CONCLUSION
Gregory L. Bown, attorney for appellant, respectfully requests permission to withdraw, believing the
appeal is without meritorious grounds. The foregoing
brief discusses the law applicable to the only points that
could arguably be presented on appeal. This court can
pursuant to Anders v. California, supra, dismiss the
appeal as frivolous or preceed to a decision on the merits.

Respect{ully subrnitted,

GREGORY L. BOWN
Attorney for Appellant

